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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS
ATTORNEY GENERAL
gon. GibDd Gilchrist.
president, Agricultural and
Meohanical College of Texas
gollege Station, Texas
Desr 81ir: Opinion Ko. 0-7088
Re: Method of sale by A. & M. College of
oil, gas, sulphur and ot¥hr mineral

leases on land owned

Texas for the use of the dollege and

. _ its divisions. :

%e soknowledge receipt of your

sortein questions with regard to the 1
trol of your institution -for oil, ges;
. purposes, and requesting that the Ll
and correoted. : ‘ B

n io ing lands under the
This is merely a suggested
‘with® the statute may,in

prepared for use by your ifis tutié' 1
rovisions of Art. 2013«-~3, K. S.\
orm, Other provisi not \indonsist

" . "the diseretion of Be o \be Ynserted; and any of the provis-
dons included in o n may be xodifiey such modification does
8ot violate the terms o : We-will be glad to pess upon
the legality and effe diftocation or addition that you

doen advisabdle.

e

k ;ﬁgzﬁéf;n; spaces in pETugrarhs 2 and 3 and 5 of the at-
teched \lease form should be. f41led in prior to sdvertisezent in eo-
oordanch with the- oégﬁ‘s decisions., In this oconnection, the maxi-
pum "explorstory™ dYerm is five yeers, but the Boerd is asuthcorized
to aelect“aﬂg\phpr%er_term. The cinimur royelty is “1/8 of the gross
production of ¢il, ges, sulphur end other minerala”™, but ti:e Zcerd
may place any lease on the merkat at e higher royslty. The minimum

delay rentel sz One Dollar ger acre, but a higher emount zay be fixed
by the Boerd in edvence of the aadvertisement.

The questions asked in your opinion regquest will dve
qQuoted and answered below in the order in whioh thay appear in your
letter: ' L .

), 3Jar the Zosrd of Tirestors of the ~. & !I'. Jollege

delecate tO the Business l.ene-er of the Tollegs autherity
to advertise for sele (by tha Bcurd;, &t public austion, oil,

40 COMMUNICATION IS TO BE CONSTRUED as A DEPARTMENTAL OPFINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT -
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gas, sulprur end other xzinersl leanes on lanéd under
its exclueive control owned by the “tate of Texes for
the use of the College and {te Adivisione ™

The first parsgresph of Sec, 3 of Art., 2613e-3 reads
as foliows;:

"Se0, 3. whenever, in the opinion of the Poard, there
shall te such a demand for the purchase of oil, gss, sulphur
or other nmiBeral leases On cny tract or part of aany tract of
1and ss will reasonabdly ineure en aaventageous sale, the
Boerd shall plece such 011, gas, sulphur or other uinoral
leaces on 2ald lend on the market in asuch tract or trsots, or
~any part trereof, st the Eoard mey designaote., It shall oczuse
t0 be edvertised & brief desoription of the land rrom whied
the 011, gas, sulphur or otheyr minerals fs proposed to de
leased. Suoﬂ advertisement shall be made by inserting in two
_ Or more pspers of genersl) ¢irculation in.this State and in
. eddition the Board may, in 1ts disoretion, cause set d advertise-
.. BMORY 10 be placed in an Ci1 & Cas-Journsl pudlished in afid out
w.- Of-the £tate, and slao mall <o pies of sush propossle to the . -
ccunty Julge of the oounty where said lends are: located, and” -
aail ocoples Of sugh proposals to such other persons es the Loard
zight think would be interested therein." |

. It 49 & genarel rule thst sublic duties must.be psrformed
. by the body designated by law end th:it. they cernnot. tae dslegated: to
others. This &5 particularly true of duties.which ¢ell for the ex-
ercise of reason or d&iseretion.  However, 2 toard may delerate min-
daterial or administrativse functions not ¢alling for the exerciee
of reason or disoretion by appointing sgents to perforn duties- ¢f
thst charscter., 34 Tex, Jur, 459, {("iablic Cfficers", "eo0. 78):-0Orne
<oologlioel Airens Co, V. City of Tallas, 45 .:.(24} 714, (Tex, CTiv,
ADPP. 1931) .

It will te noted from a readinc of the 8%t:tute qucted
above that reaecn or diacretion iez involvel in the board's feter-
min=tfon that such » demand exiete for the nurchase =f lezreg on any
tract of land or purt of any trect e« 11l rescsonably inezze &n 8-
vantececus scle. In our opinion, the borwurd crnnot Zelecete this
discretion of determininf when any tract or treovs should be j;laced
on the market for lessing. Towaver, once the %oard hes mede thie de-
terminstion and has determined the nanner of pyblication in scoord-
ance with the stetute quoted, then the carrying out of these declslons
is merely a ministerial f_.nction, %hich may be delegated, Therefcre,
eubject to the rajulrenmsnt <ot <%e board is to exercise its ovn dis-
oretion in meking sll decicions, we =nswer vour juestlion auzber cne
in the affirzctive. : '
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‘“',:tho bidder effering the highest pr

S vt

8% follows:

Question Mo, 2;

"Can the Poard of Directors of the A. & ¥. College
delogate to 1ts Irecident or to the Freaident of the
College authority to:

(a) weell at pudlic auction leases on oil, gss, sul-

phur and other mirerals on lané under {ts excluaive control
owned Wy tha S5tate of TeXes for the use of tha Pn]'l.p. and

ey - W - - .

its divilionn.

(b) Qeternine that s satisfeotory bvid has been received
snd aske an award to the bdidder offering the highest prioce,

(o} reject sll other bids, and

(4)  execute a lease on the cgprg:od tora in faver of
ce
* The second parngr-ph of Teo., 2, Artiolc 8013a-3. pro-
4n part AL follouo: ,

"The Board ma} lt11 the louac or loau-a to ’ho rizhest
bidéer at putlic auotion et the Agricultural snd "schanical
College of Texas, College Gtation, Texas, at any hour between
10:00 . n. ané 5.00 D.2. The gonrd choil have the right to
reject 111 ‘blds.,” o .

e iael Lo RN S SN IR

Ses. 5 of the same urticlo providos 1n part as follows:

*If 4in the opinion of the Foard any one of the bidders
shall have offered a reasonable end proper price for any
tract and not less than the prioce fixed by the Foaréd, the
lende edvertised may be lenred for oil, ces, sulphur and/or
other aineral purposse under the terxs of this :ot, and such
regulations as the Souré may prescribe, not 1noonsistent with
the provisions cf thig .ct.”

fec. & 0f the same ertiole provides in pert as follows:

*1f the %oard shall determine <hst a ratisfactory bdid
kas teen received for sald oil, gaz, rulphur and/or other
mineral lands it shell soccept the came and rejeot all other
bide and file seid eoo=pted bid in the Cenersl land (ffice.”
subpersgraph (a) of %ec, 7 of the asme artiole provider

“I1 <%he Touard shall determine that a sstisficteory wid
hes been received f1or seid oil, gar, sulthrar exd/or ctiher

- mSnerals, it will make an sasrdé 1o “he tidder offering the

highect price thorefor, end & leass 2hell be riled in the
General land frfice.”
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: The genersl Tule with regsrd to delegation of duties
by pudlie offigers is steted under question 1 above., lLikewise

1t L8 an elementary rule of the law of agency that, in the ab-
gence Of either exprees or implied authority, the powers entrusted
40 ah ggent cannot e delegsted, and this rule is pertioculerly
epplicable when the exeroise of the power oonferred involves dis-
eretion. 2 Tex, Jpr. 471 ("Ageney”, Sees. 76)

o In the oase of Eoxne :00l0gical iremr Co, v, City of
Dalles, suprea, it was held that the City Fark Eoard coulé not
delegate to the Cirvator of Farke the power t0 make ¢ontracta for
the purchase Of animale, the gourt stating fan fts opinion that such
a board oa~pot delegate tO others the Sisoharge of duties which 0all
for resson or discoretion, end whioh are regarded as a part of the
pudblic trust ascumed by the members of the bdoard.

B

T “ The above quoted provisions of the atatute in qQuestion
olon;:i contenplate that the discretion involved in selling leases,
determining what bid iz satiafastory, end rejecting other bids
- sball be exereised by the Poard, and ia'our opinion the Board has
ne authority to delegate the exercise of that disoretion to the :
Freeident, #e thererore answer your question No. £ in the negative.

<uestion No. 3

‘ *lf the enzwer 0 the sbove Questiéns'it in the ntgntive,
¢an the auction be held without the Board of Direotors being
ia session? = = , . | |

“1f 20, 6an the sucstiocneer say ‘'sold®' or can bdbids de ao-
ospted only subjest to the spproval of the Bosrd of Dirsoctoras
end the sale be declared ‘closed’ subject to such approval»”

Zection 1 of Art. 2613a-3 reads in part ae followus:

“‘e¢. 1. Thst the Board of Tirectors of the Agriocultursl
ant leohanical Collsge of Texar f{z hereby esuthortized and en-
sowered to lesse for 611 end/or rep a2nd/or sulphur xnd/cr other
tinersl development to t. ¢ highest bidder at publie auction all
landsg uzed for exjperimental stations sné all other lands under
its exclueive control or any pert thereo! now owned by the
~tate of Texas and goquired for the use of the .gricultursl and
Keotaniocal College of Texas and its divisions or th-t msy here-
after bde aoquired fcr the ues of the :gricultursl and Mechani-
oal College of Texas an¢ ite diviefone,"

The sacond saragrach of <eo0, ¥ of the same article reacs
28 fellows:
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“Se¢, 3. The Poard may sell the lezce Or lesses to
the highest bidder at pudlic suotion at the Agricultural
and leohenical College of Texss, College "tation, Texas,
st any hour between 10:00 e.m. end 5:00 p.m, The Foard
shall have the right to rejeoct all bids. FHovwaver, the
highest bidder sball pay to the Eoard on the day of the
fales twenty-five par cent (25{) of the boaua tid end the
belansce of the bi& ehall be peid to the Roerd within twenty-
four (£4) hours after being notified that the bid has deen

Py vyywyYYy | FPoawmsmawd o 2bhal¥ a codld o owob mmud S ol abaa
EVYN YwSY e AERJUNILVE JUR LA UFW UiV AR VBRI, VEL VA WU SONSUL

or cashier's check, ag the %0card may direct; provided, the
- failure to0 pay the talanoe of the amount bdid will forfeit to -
the Board the Twenty-five per cent (257) paid.” '

fqeC. § 0f the same artiocle reads in pors ss foliowe:

“Ses. &. If 4n the opinion or the Doard sny one of the
biédders shall have offered & reasonable and proper price for
any treot end . not less than the prioce fixed by the Boerd,
the lands edvertised may be iessel ror oil, css, sulphur and/
or other minersl purposes under the terms of . this Aot, md
sudh regulations as the Board may preascride, not:inconsistent
with the provisions of thie -0t, In the event no bvid fs ec-
copted by the Roerd et publio auction any subsejuent r ocedurs
Tor the sale of ¢4l end/or fee and/or sulphur end/or other
ciperal lessee chall e in the manner sbove provided.”

o . 3t.4s apparent from the ebove provisions of the etatute
.thet the method of sale {s LY public eauction but that the Hoard
shell have the richt to reject all bids and $s¢ not required to sc-
cept a bid that is not sstisfactory to the Roaré. 1In our opinion,
howsver, from the languege quoted,the Legisluture in enaoting this
statute d4id not contexplate thet an auctionesr should determine
the acceptadbility of the higrest bid and close the secle. “ince the
rtatute glves te the “Csrd the discretion of determining whether
eny one ©of the biddere h-«e offered & “ressgon-tle anéd projer ;rice-
6nd whether it ir 2 “setiafzctory bid™, and since it further gives
the Zoard the right to relect all bilds, tre [norlrleture zust Nuve
contexrletad shet the "2:ré woild corzider the bide and within «
re-fonnbls tine maxs {te dfecisicne thberecn.  -rom 'he guslirfeutione
rtated, it i¢ noperent that the [ ~rislature ¢id not intent s “rub-
1ic auction” in the ordéinary sense of trhat tera. The rejuirament
stated {no a6, 2 quote? sbove thet the highest bidder ghall pay to
the “oerd on the dsy of esale 25 ° of the bonue bdid 2nd the balence
of the bié shall be :-84é tc the Fosrd «#ithin 4 hours after being
notified t:at the dié “ag tesn aocepted indioste trat scme lzpce
of tize was contemnlated between takine the tide 2nd the “oard's
declsion ag to whether the kighe=t bid ntould ba sccepied,

a fin? n¢ re-uirezent Ip the riatitle, altrar 2!'!9:'
- fa

or by neceecxry icrnlicotisn, ¥t the coréd 1. Tren ired L. ‘€
passion et the tize bids sre¢ received, snd since t-e receivins of
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the bids without taking any action thereon would be & mere mini-
sterial sot not involving disoretion, we ses no objeotion toc the
poard*‘s delegating this funotion,

Therefore, in snawer to your question No, S, it is
our opinion that the austion ¢an be held without the Board of Dir-
eotors deing irn sessioni but that the auctioneer cannot say "sold"
end that dids can bde scoepted oOnly subjeot to the approval of the
goard of Direotors., In this oonneotion 8 further our opinion
\ the pereon designsted by the Board to receive bids shall per-
form the ministeriel funotion of determining the highest bonus bia

end 80 informing the bidders in order that the higheat bidder may

pay t0 the Board 25% of the bonus bid on the day of the sale in
acocordance with the etatute,

Question No. 4: - N 7
'Canmthcroliotiori than one verisdle in the {1) bonus,

(2) royalty end (3) delayed rental paymente or must all but

one bde rixod::zntho.noard of Directors in advance of the

;d;;rtis.nont_ th a minimum fixed by esild Board-for the var-
able,." | IR e -

Sec. 4 of the statute in question reeds as follows:

"Sec, 4. A separate bid shall be made for e¢aoch tract or
subdivision thereof, ‘Mo bids shall be sccepted whioch offer a
royalty of less than one-eighth (1/8th) of the gross production
of ofl, cas, sulphur end other minerals in the land b®id upon
and tnis ainimum royalty may be inoreased st the &isoretion of
the Board., Tvery bid shall ocarry the obligation to pay an
amount not less than One Dollar (21,00) per acre for delay in
drilling or development; such amount to be fixed by the Roard
in advance -of the sdvertisement and shall be psid every year
for five (5) years unless in the meantime productior in pay-
ing gquentities 1= had upon the land or seld lend is re-lessged
ty the les:cee,”

It will be noted that the sbove provision specificslly
requires that the delsy rental be fixed by the %oard in advance of
the advertising, :s to the royalty, the statute fixes a minimum of
one-aighth of the gross prcduction, but provides that thie "minimum
rcyalty may be increased at the disoretion of the Eoard,"

In Texas an 0il and gas leaese amounts to a grant of a
‘determinable fee eatate in the oil end gas in place, That is, if
the lesce provides for a one-eighth royalty, 1t is a conveyence of
an undivided seven-ef{rhte interest in the oll and ~aeg in plzce, sub-
ject to reversion., ~herefcre, i1 t:e royalty vwere left indefinit=
50 thit bidders ccu>d vid on royalties, the e:ztate cr interest in
the minerals offered for sale would be indefinite, and the bidders
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would rot de offering to buy the same interest., ror example, if

one peruvon bdid one-eighth royelty, sad sanother bid one-fourth royal-
ty, then under our theory of ownsership or 0il snd gas, the form-r
would be offering to bBuy an undivided seven-eights interest, where-
ar the latter would be offering to buy an undivided tbhree-fourths
interest. 1In our opinion blds of this charaeter were not contem~
pleted by the legislature. In eddition, the phraces "231 of the
ponua bid” ené "a reasonedle and proper price” would seem to contem-
plate cash boauz bids oaly,

Therefore, in answer to your question No, ¢, it s our
opinion that doth the delsy reantsl payment and the royalty sust bde
£ixed by the Board of Nirectors in advance of the advertising, snd
that the bonus ®i4 {2z the cnly varisdle permitted under the statute,

suestion No, &:

*Ycw many days in sdvance of the auotion sale should the
notice of the sale bde pudlished?”

The statute 4ces not provide how many days in advance of
the auction sale the notice of sale should be pubiished. :ec. S of
the Article, quoted under your question No. 1, provides that the ad-
vertisezentr shall be zede by inserting sane {1 two or mors repers
of genaral oiroulntion in this tete and, in the Board's disoretion,
in an 041 and pas. journsl, snd by mailing copies to the ccunty Judge,
end such other perrons : ¢ ke Fosrd sight think would de iaterested.
pparently the Legialature 414 not eonsider time to be “of the en-
ssnce™, and in our opinjoa the statutory requirezient is met when the
advertisenents shall have been ingerted in two or more pepere of gen-
eral oeiroculetion in thias -tate. then this reguiirement ies met, the
length of time s« well a8 any edditional pudblieity to be glven the
sele ere matters =ithin tha d'scretion of tis Foard of lirectors,

: Trueting thuat the atove esutiegf-otor]ly enswers ycur
questions, we are

"Yours very truly,

- - o— sy e A~ .- -~ :
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